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ACTS AMENDMENT (WEAPONS) BILL 2008 
Second Reading 

Resumed from an earlier stage of the sitting. 

MR C.C. PORTER (Murdoch) [3.44 pm]: Before debate on this bill was interrupted, I was speaking about 
proposed new section 67D of the Criminal Code. Proposed new section 67D(1) states — 

In section 67A, 67B and 67C, being armed for defence is not a lawful excuse unless the person — 

(a) has reasonable grounds to apprehend that circumstances necessitating defence may arise; and 

(b) is armed only for defence; . . .  

It goes on to say, in effect, that under those two conditions a person may be armed with only capsicum spray or 
an electric shock briefcase. The point I was seeking to make was that we will need to develop in the 
consideration in detail stage what we mean to encapsulate by the words “reasonable grounds to apprehend that 
circumstances necessitating defence may arise”. Before I speak substantively about that matter, I will say that the 
one thing that has amazed me in criminal justice is the way in which the criminal community adapts its methods, 
behaviour and stratagems to legislation. Only one group gossips, talks and exchanges more than lawyers and 
politicians and that is the criminal community. Those in the criminal community exchange information with 
incredible speed. After the Criminal Property Confiscation Act came in, and as it related to the Misuse of Drugs 
Act in which the trigger amount for carrying methamphetamine was 28 grams, all of a sudden those people who 
trafficked drugs started carrying 27.1 or 27.2 grams. It was amazing the speed at which they adapted to the 
legislation. It was faster than any briefing that could be imagined in the District Court! 

It is certainly my view that women should be able to carry capsicum spray. However, the importance of this 
proposed section is in distinguishing those women who carry capsicum spray because they are fearful in general 
terms for their safety, and thus have a lawful excuse for doing so, and also excluding those people who carry 
capsicum spray as their weapon of choice because they might need some physical protection by virtue of their 
nefarious activities. I will be interested to explore in the consideration in detail stage how we can ensure that this 
protection is afforded to the right people. There may be no perfect answer to this, and I suspect that legislatively 
the best way to achieve the result we want would have been to restrict the carrying of capsicum spray to women. 
It is certainly the case that that sort of gender bias in legislation is now frowned upon. However, it would have 
very simply achieved what we want to achieve, which is essentially to allow women to carry in their handbags 
capsicum spray for their protection. What would be reasonable grounds for a woman to apprehend circumstances 
necessitating defence? It may be simply that, because she is a woman, she reasonably apprehends circumstances 
necessitating defence. It may be that a large and burly male will not be able to argue without specifics that he 
had a reasonable apprehension that circumstances necessitating defence would arise. That might attach to the 
physical carriage of the individual who carries the capsicum spray. The courts may ultimately accept that that 
attaches more readily to a woman than to a man. Perhaps we might have achieved that simply in the legislation. 
That is an issue that I am interested in exploring in the consideration in detail stage, in addition to the idea of 
ready access, so that we can provide some guidance should that term later become a matter of interpretation. 
However, this bill is a very good piece of legislation that certainly attempts to fill a gap in the criminal law. The 
opposition will support it wholeheartedly. 

MR J.C. KOBELKE (Balcatta — Minister for Police and Emergency Services) [3.49 pm] — in reply: It is 
not normal for another minister to respond when the Attorney General is handling a bill, but in this case the bill 
amends not only the Criminal Code but also the Weapons Act 1999, which is the responsibility of the Minister 
for Police. The initiatives in this bill were taken by a former Minister for Police to make sure that the 
government was responding to concerns about weapons. It was thought that fulfilling the undertakings given was 
best done by making sure that they were incorporated in the act that is the responsibility of the Attorney General. 
I will make some brief comments about what is being achieved by this bill in the context of what the government 
has done since 2001. We are very concerned about the way weapons can be used, particularly by certain sections 
of the community; they pose a threat to the vast majority of law-abiding citizens. 

Since 2001, the government has created new offences attracting penalties of imprisonment for 14 years for 
offenders who carry unlicensed firearms, drugs and large sums of money, which are the tools of trade for drug 
dealers. Unlicensed firearms, drugs and large amounts of money tend to be associated with people involved in 
illegal activities or even organised crime and therefore the government put in place that more serious penalty of 
14 years’ imprisonment for offenders caught in those circumstances. Further, we increased the penalties for 
firearms offences, including the possession of unlicensed firearms and silencers, firearms trafficking and the 
defacing of serial numbers on firearms. Mr Acting Speaker (Mr M.J. Cowper), as I know you are well aware 
because of your experience in this area, the use of guns without serial numbers, unlicensed firearms and silencers 
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tends to be associated with people involved in serious criminal activity or organised crime; therefore, we have 
toughened the law in those areas. We have also strengthened the law about going armed in public so as to cause 
terror. Such offenders will now be liable to a penalty of seven years’ imprisonment, whereas previously the 
penalty was only two years’ imprisonment. The fourth area was a strengthening of the Weapons Act to clamp 
down on the possession and carriage of machetes. There had been some incidents in my electorate in which 
people had been attacked with large swords or machetes. We were able to achieve that ban by using the 
regulations under the Weapons Act. In the past, people who were carrying those sorts of weapons might have 
gotten away with saying that they were carrying machetes to chop down a tree or something. Now, designating 
those items clearly as weapons requires a person to have a lawful excuse to be carrying them in a public place. 
That has been covered by regulations. 

The amendments contained in this bill originated from the government’s 2005 election commitments as part of 
its safer nightspots policy. We were concerned that a subculture was becoming evident in some of our nightspots 
in which people were carrying certain types of weapons, usually knives; however, we had also experienced 
incidents with firearms. We were also concerned that the people carrying these weapons were associated with 
pushing drugs. The Attorney General has already spoken of the amendments contained in this bill, and the 
member for Murdoch has also commented on some aspects of the bill. I will not go over those comments except 
to say that, when toughening the law in this area we need to be careful that we are not putting an extra imposition 
on law-abiding citizens. The aspect touched on by the member for Murdoch concerned people who actually need 
weapons or who carry lower level weapons, and what their excuses can be. Under the changes being made by 
this bill, being armed with a weapon for defence will not generally be taken as a lawful excuse for the offence. 
There are limited exceptions, which the member touched on, such as when a person had reasonable grounds to 
apprehend that the circumstances necessitated self defence. This may arise in the case of the possession of 
pepper spray for self defence, which can be done without contravening that section. The member also indicated it 
could affect the use of electrically charged briefcases. The way modern technology is going, that sounds rather 
novel, but potentially those could be in use today. There are very limited opportunities for people to use as a 
defence that they had a lawful excuse for carrying a weapon, and they relate only to those limited areas. 

This bill is very much a tightening up to make sure the police have the legislation available so that they can deal 
with people they come across in nightspots. The wording of the legislation actually goes beyond the promise, 
which referred to licensed premises and nightclubs. The definition has now been broadened to include all public 
spaces. When we looked at how the drafting was to be done, it was found there were issues about how those 
places could be defined which could limit the operational ability of the police because of questions about what 
line should be crossed over. We have made the wording a bit more general so that the police will have the 
powers. The particular amendments to the Weapons Act relate to the penalty for the offence of unlawfully 
possessing a prohibited weapon. The penalty will increase from two years’ imprisonment or a fine of $8 000 to 
three years’ imprisonment or a fine of $36 000. Further, the penalty for the offence of unlawfully possessing a 
controlled weapon or another article with intent to use it as a weapon will increase from imprisonment for one 
year or a fine of $4 000 to two years’ imprisonment or a fine of $24 000. 

I support the Attorney General, who has had carriage of this matter. As I indicated, it covers the Criminal Code, 
which is his responsibility but also the Weapons Act which comes under the jurisdiction of the Minister for 
Police. We believe this further toughening of the law will be supported by the public of Western Australia and 
we appreciate that the opposition supports this bill. We hope that the bill can pass through this chamber this 
afternoon so that the upper house is able to deal with it next week. 

Question put and passed. 
Bill read a second time. 

Consideration in Detail 

Clauses 1 to 3 put and passed.  

Clause 4: Sections 67A to 67F inserted — 
Mr C.C. PORTER: I hope not to keep the Attorney General very long at all in consideration in detail on this 
bill. I raised two issues in my second reading contribution. The first was about reasonable grounds to apprehend 
that circumstances necessitating defence may arise. That is the new proposed section 67D. I will put a scenario 
to the Attorney General. After the passage of this bill it will be a serious offence, punishable by imprisonment 
for three years or a fine of $36 000, to be found with an offensive or dangerous weapon in a nightclub. I will give 
an example. Police do a reasonable suspicion search at a nightclub and a number of the patrons are searched for 
dangerous or offensive weapons. A number of females at the nightclub are found to have oleoresin capsicum 
spray in their purses. By way of discussion with the Attorney General, I hope to develop an argument here. If a 
woman is found in the nightclub with OC spray in her purse she is liable, save for lawful excuse, for the 
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maximum penalty. Would it be sufficient for that woman to argue that the reasonable grounds to apprehend 
circumstances necessitating defence are, in effect, that she is a woman in a nightclub? Would it need to be more 
than that? Would she need to say that she was being stalked by an ex-partner, or that she had had trouble at the 
venue before and it was a particularly dodgy nightclub? I am concerned that these individuals might find some 
difficulty in arguing that merely by virtue of their gender and placement in a nightclub, they had reasonable 
grounds to apprehend that circumstances necessitating defence might arise. I seek the Attorney General’s views 
on that and whether some consideration has been given to that scenario, which might well arise. 
Mr J.A. McGINTY: I am personally familiar with the case of Hall and Collins in the Supreme Court and the 
decision by Justice Wheeler. The member might remember the case in which a low-budget motel proprietor 
carried pepper spray with him to break up fights between the occupants of his hotel rooms and to stop the 
premises from being damaged. The matter was heard on appeal by Justice Wheeler and in April 2003 the reasons 
for the decision were handed down. 
Mr C.C. Porter: I am not familiar with it. What was the actual offence that the appellant was convicted of at the 
first stage? 
Mr J.A. McGINTY: He was convicted of having a controlled weapon under the Weapons Act. For all relevant 
purposes it is a comparable but not identical provision. 

Mr C.C. Porter: There is a similar excuse provision. 

Mr J.A. McGINTY: That was the issue. During the course of her judgement, on page 7 of the printed copy I 
have, Justice Wheeler said — 

It was plainly intended that women carrying sprays when they go out in the evening, or older and frailer 
members of the community carrying them in situations where they felt themselves to be in danger, 
would not be committing an offence under the legislation. 

I think that answers the member’s question in the short form. Justice Wheeler continues — 
In the view which I take of the Weapons Act and Regulations, then, it is not necessary that there be an 
imminent threat, before such a spray can be possessed or carried. It is enough that a person has 
reasonable grounds to believe that circumstances in which it may be necessary to use the spray for that 
purpose may arise. 

There is nothing of any substantial difference between what is being proposed in this legislation and what the 
judge articulated in that case. 

While I am on my feet, I will deal generally with an issue that has been discussed since the member for 
Murdoch’s speech this morning. Proposed section 67D limits the circumstances in which being armed for 
defence may be a lawful excuse for the three new offences in proposed sections 67A to 67C. The only 
circumstances in which being armed for defence will be a lawful excuse to those offences will be if the person 
has reasonable grounds to apprehend that circumstances necessitating defence may arise and the person is armed 
only for defence and then only with capsicum spray. Interestingly, in the Hall and Wheeler case, the admission 
by the appellant that it was pepper spray was not sufficient to establish that it was the particular capsicum spray 
in question; that is, oleoresin capsicum spray. There is that evidentiary question also. Although I am not sure 
whether it is particularly relevant, I am sure that the police these days would make sure that sufficient evidence 
was adduced to cover that particular point. No other type of weapon can be carried for self-defence. The 
expression “if the person has reasonable grounds to apprehend that circumstances necessitating defence may 
arise”, generally reflects the existing exception provided for in the Weapons Act 1999 and the Weapons 
Regulations 1999, which permit the carriage of oleoresin capsicum sprays. It is not necessary for the excuse to 
be availed of that a person be the subject of an imminent threat of violence, which is the Hall and Collins case to 
which I have just referred. Proposed section 67D ensures that the status quo is maintained and that persons such 
as women who carry sprays when they go out in the evening and older, frailer members of the community who 
carry them in situations in which they feel themselves to be in danger, would not be committing an offence. The 
relevant belief could be based on a belief about a specific threat or a belief based on a more generalised concern 
about the potential for a threat to occur when the person was carrying the spray, such as at night in an 
entertainment district. 

Mr M.J. COWPER: I want some clarification on a particular aspect. I recall when the Weapons Act was 
introduced and police officers were given service training on these matters. It was explained to the police 
officers that under certain circumstances it was lawful to carry oleoresin capsicum spray. An example was given 
of a female nurse who was leaving the hospital in the early hours of the morning or late at night and was going to 
a dimly lit car park in the hospital and felt vulnerable. In that circumstance, the woman would be exempt from 
the provisions in the Weapons Act. I want some clarification on the proposed amendment to the act. Will 
everyone who is in an entertainment area no longer be able to claim that exemption? 
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Mr J.A. McGinty: Just to make sure that I understood the member, is he referring to a person who was carrying 
pepper spray? 
Mr M.J. COWPER: It is a controlled weapon under schedule 2 of the Weapon Regulations. In certain 
circumstances, it is considered lawful to carry OC spray. 
Mr J.A. McGinty: Yes. 
Mr M.J. COWPER: The police were informed that a nurse or a frail person who lived alone at home could 
carry OC spray if she perceived that there was a threat. Under this legislation, as I understand it, anyone with a 
concealed weapon, even under those circumstances when the person might feel vulnerable, might be committing 
an offence if she is found to be carrying OC either in, or within 50 metres of, an entertainment precinct or venue. 

Mr J.A. McGINTY: Proposed section 67D provides that a person cannot be armed for defence unless certain 
criteria are met. I will put it another way. It is lawful to carry pepper spray, provided it is for defence, and only in 
particular circumstances. I will go through those circumstances. There is no doubt that it would be lawful, in my 
view, for a nurse to carry pepper spray if she is either leaving a hospital at night or is arriving to begin her 
nightshift. That is the intention of the legislation. Being armed for defence is not a lawful excuse unless—in 
other words, it is a lawful excuse—the person “has reasonable grounds to apprehend that circumstances 
necessitating defence may arise”. I have already made the observation in response to a question from the 
member for Murdoch that that can be a specific threat. A woman might be stalked by a former partner and there 
is a specific fear about that individual doing her some damage, or it might be a general concern a woman has 
about being out late at night. That would be sufficient to justify carrying what is otherwise a controlled weapon. 
The first point is that it must be for defensive purposes; that is, the person must have reasonable grounds to have 
a fear necessitating a defence. In other words, the person must be in fear of an attack. The second point is, as I 
said, the person must be armed only for self-defence. The third point is it must be only pepper spray or capsicum 
spray, if I can use the popular term for it, and not another type of weapon. A person cannot carry a knife or 
anything else for that purpose. 
Mr M.J. Cowper: There are different types of capsicum sprays. Some are lawful and some are not. Mace, which 
is a common brand in the US, is not legal in Australia because it is an oil-based spray, as opposed to the ones 
that the police use, which are water-based OC sprays. 

Mr J.A. McGINTY: The reference in the bill is to oleoresin capsicum. That is allowed to be carried in these 
circumstances. Anything that does not meet that description is not allowed. 
Mr M.J. Cowper: Oleoresin is the active ingredient in pepper. Because capsicums are peppers, they are all part 
of the same genus. I am aware that people cannot use Mace in Australia.  

Mr C.C. Porter: I think that is because it is a prohibited import. 

Mr M.J. Cowper: They also have a dye in them as well. 

Mr J.A. McGINTY: The provision is for the capsicum spray to which I have referred. If it meets that 
description, and is not something that has been chemically adapted or that has an element to effectively give it a 
different composition, it is allowed to be carried in those circumstances.  

Mr M.J. Cowper: I am sorry, I diverged. I am more interested in whether it is an offence for people to have 
such a capsicum spray. For instance, if a young lady in a nightclub where all different types of people congregate 
has an oleoresin capsicum spray in her handbag in case she meets some “creep” in that entertainment precinct, 
would she have committed an offence? 

Mr J.A. McGINTY: No. If it was regarded as an offence, she would have a defence to it and she would be a 
person who had reasonable grounds to apprehend — 

Mr M.J. Cowper: That is the nub of what I was trying to say. 

Mr J.A. McGINTY: If it was regarded as an offence, she would have a perfect defence to it. 

Mr C.C. PORTER: I thank the Attorney General for referring to that. I was not aware of it, but that certainly 
answers part of my question. I am satisfied that females carrying a capsicum spray in a nightclub are not 
committing this quite serious offence. I also acknowledge that there will be a sensible exercise of police 
discretion to charge in these matters. I was concerned to make sure that it would not be an offence, and clearly it 
will not. That was the first part of my concern. I guess the second part, if I could state it coarsely, is to ensure 
that the weapon of choice for young men in nightclubs does not become capsicum spray. I can state openly that 
my preference would be to nominate only females as the people who are able to carry capsicum spray in 
entertainment precincts. 

Mr J.A. McGinty: You might run into trouble with the antidiscrimination laws there. 
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Mr C.C. PORTER: Yes, it may be something that the Equal Opportunity Act would exempt; I do not know. It 
is certainly against current trends in drafting. I think that is what we are trying to achieve with this clause, but we 
are going about it in a rather circuitous fashion. It is interesting to note in the decision that the Attorney General 
read out that an individual could have reasonable grounds to apprehend circumstances that necessitated the 
offence by virtue of specific reasons. I know of bad people in the drug trade who could easily argue that. The 
reason individuals go to nightclubs with weapons and the reason that incidents like the one at Metropolis 
nightclub arise is that people in the drug trade may need at some point to indicate that the force of their will can 
be backed up by measures other than their will alone. They may make a show of strength in a nightclub or a 
public place where people gather or where they can find the person they may wish to intimidate. There is no 
doubt that individuals who go to certain nightspots will continue to carry weapons and they will adapt to the new 
law. I am exploring now the idea that arguing an association with known felons would not constitute reasonable 
grounds for carrying a capsicum spray. If I were defending the matter, I could foresee that allowing someone to 
carry a capsicum spray into a nightclub at will might be a rather canny defence.  

Mr M.J. Cowper interjected. 

Mr C.C. PORTER: That is interesting, because the member for Murray is not someone who could argue by 
virtue of his gender, size, stature or frailty that he has a natural apprehension of the necessity for self-defence. 
However, an individual male in a nightclub might be able to argue that defence with reference to his associates, 
and could prove that he does associate with bad people. I am a little concerned about the possibility that we will 
now allow capsicum spray, which is properly carried by women in nightclubs, as the self-defence weapon of 
choice for males in nightclubs.  

Mr J.A. McGINTY: I think there is some merit in the point the member for Murdoch makes. What we are 
trying to do is look at these major offensive weapons, if I can refer to knives in the generic sense, including 
machetes. 

Mr C.C. Porter: Edged weapons. 

Mr J.A. McGINTY: Edged weapons and guns are the two major problems. 

Mr M.J. Cowper: A schedule 1 weapon. 

Mr J.A. McGINTY: If that is what they are. They are the weapons that cause the most damage, and are the most 
frequently used, and their use can cause the most tragic consequences. We are trying to put in place a law that 
will deal most effectively with those weapons. I think from the comments that have been made, this law will 
considerably assist the police without their having to prove issues of self-defence and issues of that nature. Mere 
possession of such a weapon will be sufficient in this context. That deals with that side of the issue. The 
downside of the issue is that some people use pepper spray for defensive purposes, particularly women, and we 
want them to continue to use them. However, it opens up the possibility of an artificial defence—if I can put it 
that way—being manufactured for the courts. I would hope in those circumstances that the courts would very 
closely scrutinise whether there was an element of offensive behaviour. 

Mr M.J. Cowper: You know what those lawyers are like! 

Mr J.A. McGINTY: Prosecutors can get it right, though! It does open up that possibility and I hope the courts 
would scrutinise that defence very closely. I must say that this clause substantially replicates the current law, in 
that people can carry pepper spray or capsicum spray currently. If we find that a pattern emerges of people 
carrying pepper spray and then arguing that it was for defensive purposes only, when they are closely associated 
with the drug trade or involved in other criminal behaviour, there might be a need to consider a further 
amendment to the legislation. I am told that the experience to date under the existing Weapons Act and 
regulations has not given rise to particular concerns, although I am sure the odd case will arise under that general 
heading. We therefore believe that we have got the balance about right. To not enable women to carry pepper 
spray for self-protection would not be acceptable to the community; no-one is suggesting we do that. However, it 
would be hard to draft the limits around which that would be an appropriate defence if we excluded it from 
operation. We have done our best to get the balance right and I think in the overall bulk of cases it will prove 
adequate. All the same, it is something that we will need to monitor. 

Mr C.C. PORTER: The other issue that I flagged to the Attorney General was the idea of ready access; the 
simultaneous offences of ready access to weapons, cash and drugs. I will quickly set out my understanding of the 
concept of possession, as it most often relates to the possession of drugs. The definition of dominion or control is 
the same in the Misuse of Drugs Act as it is in the Weapons Act. As I understand the situation with possession, 
although the Criminal Code does not necessarily import a mental element to possession, there have been cases 
that have decided that the very word “possession” means that a mental element must be read into it and that the 
mental element itself has two elements. First, the person must know that he or she is in possession of the drug or 
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weapon; and, secondly, he or she must intend to be in possession of the drug or weapon. The first element is 
relatively simple, although there are often evidentiary difficulties associated with it. The second of those 
elements refers to particular situations. I recall the Canadian case of Christie in which a woman was found with a 
large amount of heroin in her vehicle. She said that she mentally knew it was there but she did not intend to 
possess it because she panicked when she saw it and was trying to get rid of it when she was incidentally pulled 
over and it was found on the seat of the vehicle. I am not sure how credible that explanation was, but it was an 
argument about the mental intent to possess.  

Then there is the physical element of dominion or control, which can mean that someone physically has the 
drugs on his person or has some ability to access them. That access need not be exclusive, as people can share an 
ability to access drugs. In the recent case of Davies, the elderly couple had 18 kilograms of marijuana stored in 
their roof that had been placed there by Tyssul Davies. They were both charged with possession of the drug 
because they both had joint dominion or control over it. I understand the Attorney General’s position. It was also 
my understanding that ready access was meant to be a slightly less stringent test than possession. I wonder 
whether the Attorney General, perhaps through his advisers, could tell me where that term has been used 
previously. Has there been any judicial consideration of it? What might the mental element of ready access 
mean? Finally, whilst we might imagine ready access to be a less stringent test, it might become more stringent, 
because it seems to me that ready access means that there must be some physicality to the weapon or the cash. 
For instance, if a person has stored drugs at his home and he and perhaps others know about it but he mentally 
intends to have possession of those drugs, the fact that they are stored at his home where he can readily access 
them would be enough to constitute possession. I do not know whether I would call that ready access. I am just 
exploring the concept. It seems to me that a person must have some physical proximity to at least the weapon as 
well as the simultaneous possession of the drugs or the money. I am interested to know what thought has gone 
into the use of those words.  

Mr J.A. McGINTY: The notion of ready access, while in popular usage, has not been judicially considered as 
far as we are aware. It might well have been. The notion we are trying to convey with the words “ready access” 
is some geographical proximity. I will illustrate that by reference to a scenario that Superintendent Bell spoke to 
me about just prior to the debate this afternoon. In order to not have drugs, weapons and money on his person, a 
drug courier might, for instance, put a weapon or the drugs behind a tree in the park over the road or down an 
alleyway — 

Mr C.C. Porter: Or in the boot of his car.  

Mr J.A. McGINTY: — or in the boot of a car or in an immediately adjacent building so that it is readily 
accessible but so that he can avoid the full operation of the law in case he is apprehended by the police in the 
course of doing what he is doing. If it then transpires that evidence can be gained that an attempt to separate has 
happened and the person had the drugs here, the weapon there and the money somewhere else, or one of them on 
his person, then the various offences set out in this bill will have been established by that proximity. Having 
drugs two kilometres away at his home would not convey the necessary proximity concept. For instance, in the 
case of a street drug courier or dealer, it would involve having the money or the drugs readily accessible in the 
area so that he could do a deal, or the weapon would be readily accessible so that he could deal with the person 
with whom he was dealing or threaten that person or something of that nature. We are trying to deal with the 
practical policing side of the current attempt to separate each of those elements. What we want to do by way of 
this legislation is to make sure that that separation will not achieve any useful defensive end in a legal sense.  

Mr C.C. PORTER: I accept what the minister is saying. That is also my understanding of it; that is, there must 
be some geographical relativity so that the person can get to those things, if not immediately then relatively 
quickly, so that they can be useful to him. Going back to the mental element, this has been complicated by a lot 
of case law in terms of what, if any, mental element exists in the concept of possession. As I said, as Western 
Australia is not a code state, we do not import mens rea into these things. There are judges of the Supreme 
Court—I think some of them are still sitting, so I will not attempt to name them without the cases in front of 
me—who still maintain that the term “possession” is to be strictly applied and the prosecution does not have to 
prove that a person knew that he had the drugs for the purposes of possession. There is a minority view on 
possession that that is the case. No mental element is imported into it whatsoever. The High Court has said that, 
yes, whilst code states are not importing mens rea or a mental element into possession, the word “possession” is 
itself so intimately associated with knowledge that it must be there. On my reading, the term “ready access” does 
not seem to be as intimately connected with knowledge as the word “possession” is. It seems to me that it would 
not necessarily be open for someone who is found with a bowie knife and a kilogram of heroin to then run the 
argument that he did not know about the heroin, however difficult that might be in terms of credibility, but also 
that he did not mentally intend to have exclusive possession of the heroin. I am seeking to explore that issue 
slightly.  
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Mr J.A. McGINTY: Ready access connotes that a person knows about and possibly had some role in directing 
the placement of the drugs, weapon or cash. If a person had no knowledge that a gun was behind a tree over the 
road, that could not be regarded as part of his method of operation. Therefore, it could not be said that he had 
ready access to it if he did not know it was there. In terms of dealing with the mental element, there must be 
some knowledge and, I would have thought, some involvement, either directly or indirectly, in placing the 
weapon. That would need to be established to be able to make out this offence. It is not simply the fact that there 
happened to be a weapon in the area; the person would need to know that it was there to have ready access to it.  
Clause put and passed. 
Clause 5 put and passed. 
Clause 6: Section 6 amended — 
Mr M.J. COWPER: Clauses 6 and 7 both contain amendments to the Weapons Act. The amendments simply 
amend the penalties. It is pretty straightforward stuff. Section 6 deals with the possession of prohibited weapons 
and section 7 deals with controlled weapons. The penalty under section 6 will be amended from a maximum fine 
of $8 000 to one of $36 000, and the term of imprisonment will increase from two years to three years. Whilst I 
support the increased penalties—I have no problem with that—when was the last time someone apprehended 
under this provision was given two years jail? I have never heard of anyone going to jail for being in possession 
of a prohibited weapon.  
Mr J.A. McGINTY: I cannot answer that specific question. I simply do not know whether that has occurred. 
The provision sets the framework within which sentencing will occur. The increase in the maximum penalty 
available under section 6 from a fine of $8 000 to one of $36 000 and in the term of imprisonment from two 
years to three years is a very clear indication that we expect these offences to be dealt with more severely by the 
courts than they have been historically. The amendments to section 7 will increase the maximum period of 
imprisonment from one year to two years and the fine from $4 000 to $24 000. That should send the same 
message. I am not able to say whether the maximum penalty has previously been applied.  
Mr M.J. COWPER: I have been watching with some interest and curiosity. I think we have had this discussion 
on other bills dealing with increasing penalties in sections of the Criminal Code. The Attorney General’s premise 
was that if penalties were increased from 10 years to 14 years’ imprisonment, say, we could expect that the 
judiciary would view that scaling upwards as a reflection of the community’s expectation. From what the 
Attorney General has said, I suspect that is also his expectation.  
Mr J.A. McGinty: Absolutely. 
Mr M.J. COWPER: The purpose of my saying this is that, hopefully, in the future some judge or learned 
person will read this debate in Hansard and know that the opposition’s expectation is that when applying 
penalties or sentences, judges direct themselves to the circumstances of increasing penalties so that they can 
meet the community’s expectations that offences will be dealt with appropriately. Now that is on record, I will 
allow the clause to proceed.  

Mr J.A. McGinty: I appreciate the sentiments being expressed, but I think as a matter of construction, when the 
courts come to look at this, the desire of the opposition will not carry a great deal of weight. 

Clause put and passed. 

Clauses 7 and 8 put and passed. 

Title put and passed. 
Third Reading 

Bill read a third time, on motion by Mr J.A. McGinty (Attorney General), and transmitted to the Council. 
 


